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Fohn Murray of Lintroſe, Mr. David 

Moncrieſf of Boghall, Advocate, and 
others, Freeholders in the County of 
Perth, 2 


TO THE 


PETITION and COMPLAINT of 
Duncan Campbell of Glenure, Eſq; 


ther Party-zeal, or any perſonal Diſlike to the 
Complainer, were the Motives that induced them 
to reject his Claim at the laſt Michaelmas Meet- 
ing ;—their Refuſal proceeded from a Conviction, that the 
Titles produced by the Complainer did not afford ſufficient 
Evidence of a legal Qualification; they are ſtill of the ſame 
Opinion, and they ſhould have thought themſelves juſtly de- 
ſerving the Cenſure of their abſent Brethren, if, under that 
Impreſſion, they had admitted Mr. Campbell to the Roll bf 
Freeholders. 
The Complainer craved to be inrolled, in virtue of his In- 
feftment, in the Lands of Wefter Coldoch, otherwiſe called 


Craighead, with the Pertinents, lying within the Stewartry of 
A Monteath, + 


HE Reſpondents beg liberty to premiſe, that nei- 


7 


2 . 
Monteath, Pariſh of AKilmadock, and Shire of Perth; and 
which Lands the Complainer ſet forth in his Claim to be a 


Forty-ſhilling Land of old Extent, and, in Evidence of that, 


he produced a Writing, which he called a Retour of the King's 
Property-lands within the Stewartry of Monteath, dated the 
6th May 1 617. 

A Copy of this Retour is annexed to theſe Anſwers for your 
Lordſhips Peruſal; and as the Reſpondents did apprehend, 
that this Retour did by no means prove the Lands, contained 
in the Complainer's Charter and Claim, to be a Forty-ſhilling 
Land of old Extent, the Meeting unanimouſly rejected the 
Claim, which gave Occaſion to the Complaint now to be an- 
{wered. 


In anſwering this Complaint, it will be proper, in the firft 


place, ſhortly to conſider the Origin and Progreſs of Extents 


in the Law of Scotland ;—and, 2dly, To take a View ot the 
different Statutes, regulating the Qualifications of Freehold- 
ers by the old Extent of their Lands; after which the Reſpon- 


dents ſhall, in a very fewgWords, ſubmit to your Lordſhips, 


the Reaſons that moved them to reject the Retour, produced 


by the Complainer, as being improper Evidence of the old 
£xtent of his Lands. 


It is agreed on all hands, that, at a very early Period, there 
was a general Valuation of all the Lands in Scotland, in order 
as well to aſcertain the Proportion of the publick Taxes, as 
to fix the Rate of the feudal Caſualties due to the Superiors. 
he preciſe Period of this Valuation is not agreed upon, 
only one thing is certain, that it was long prior to the Begin- 
ning of the 15th Century, and is generally ſuppoſed to have 
been in the Reign of Alexander III. 
fixed, was always ſpecified in. the Retours of Lands upon 
Brieves of Inqueſt or Mortanceſtry; and one Point of the 


Brieve to be anſwered, was the Value of the Lands, according 


to the foreſaid general Valuation. 
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This general Valuation continued to be the Rate at which 
Lands were retoured for a great many Years, and was the 
"* Rule both for the Payment of publick Taxes and the Caſual- 
ties of Superiority, —But, in Proceſs of Time, what, by the 
Improvement of Agriculture, and perhaps alſo by the height- 
ning of the nominal Value of our Money, this Valuation 
came to be thought much too low a Standard for the Supe- 
rior's Caſualties ;—and this Circumſtance gave riſe to the 
1 Act 55th, Parl. 1474. | | 
3 This AR is intituled, The Retour ſhould contain the auld 
4 © ond new Extent ;” and the enacting Words are © anent the 
"© « Brieves of Inqueſt, to be ſerved in Time to come, it is 
f « ſtatute and ordained, that it be anſwered in the Retour 
„ hat the Land was of Avail of the auld, and the very A- 
„ ñ„ail that it was worth and gives, the Day of the ſerving of 
the ſaid Brieve.“ | | 
In, purſuance of this Statute, all Retours, from that Pe- 
riod downwards, contained two Valuations ;—the Valua- 
tion to which the Lands had been retoured, prior to the Act 
4 1474, and alſo in obedience to that Act, the real Value of 
* the Lands at the Time of ſerving the Brieve ;—and for ſome 
Tears, ſubſequent to the Act 1474, it is believed the true Va- 
le of the Lands was generally retoured, though, in Proceſs 
1 of Time, from Favour to Vaſſals, even the new Valuation 
came to be retoured greatly under the real Value of the Lands, 
by taking the Proof from the YValent of former Retours, with- 
out leading any Proof of the true Value at the Time of ſerv- 
ing the Brieve. | 
Be that however as it will, it is certain, that, downwards 
from the foreſaid Act 1474, all Retours upon Brieves of In- 
queſt fet forth the two Valuations, and that the old Valua- 
tion was called the o Extent, and the Valuation, in conſe- 
quence of the Act 1474, the new Extent.— This is clear from 
the foreſaid .Statute itſelf; and it further appears from all 


the 


* 


f 


the Writers on our Law, that the Term od Extent is uniform- 


ly applied to the Valuation preceeding the Act 1474, which 
had been contained in Retours before that Time, and has 
been handed down in the ſucceſſive Retours of the ſame Lands 
ſince that Period. 


Dieg. 17.6 


This is Sir Thomas. Craig's Account of the Matter, in his 
Title of Succeſſion.— After going over the other Heads of the 
Brief of Inqueſt, he comes to the 5th Head; and his Words 
are. Quintum, Quid nunc ſeudum valeat per annum, et quid 
valuerit tempore pacis? cujus capitis hæc eſt origo: Cum 
ex moribus regionum aliquarum emanaret, uti ejus anni, 
quo vaſlalli hæres in fidem et chentelam fe domini ſui com- 
mendaret, reditus integros penderet, ob renovationem in- 
veſtituræ; et. cum controverteretur ſæpe, quis eſſet horum 
redituum valor, ab inquiſitoribus æſtimabatur, ut dominus 
certus eſſet quid ſit ei præſtandum. De hoc, in diegeſi de 
warda et relevio, plura dicemus: hoc tantum monendum, 
quod non ſoluin hujus relevii cauſa æſtimatio valoris cu- 
juſque fundi ſit; ſed etiam ob publica regni onera, ſive ex- 
actiones, quoties publica occaſio neceſſitatem imponendi 
gravamina quæcunque exprimit. Ea æſtimatio a majori- 
bus noſtris antiquus extentus dictus eſt; qui tamen verum va- 
lorem feudi, eo tempore quo æſtimabatur, æquabat, eum- 
que omnes inquiſitores in ſuis inquiſitionibus publicabant, 
ne aut fraus domino aut clienti fieret: ſed vileſcente pecu- 
nia, ſaltem ejus pretio creſcente, (quo nullum gravius in 
republica malum eſſe poteſt) domini querebantur jus ſuum 
imminutum; neque veterem cenſum ſive extentum ad ju- 
ſtum valorem ſuarum terrarum repræſentandum ſufficere, 
ſibique grave præjudicium inferri. Factus eſt ea de cauſa 
novus cenſus, ſive novus extentus.” And the ſame Author, 


Dieg. 19. in another place, after mentioning the two Valuations, ſays, 


Prior æſtimatio, antiquus extentus dicitur; poſterior, n0- 


1 n. 
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| 188 
And in like manner Sir John Skene, in his Treatiſe De ver Voce, Ex- 

i borum fignificatione, ſays, © Extent of Lands ſignifies, the ent. 

3 « Rents, Profits and Iſſues of the ſamen, whereof there is 

„ twa Kinds, the auld Extent and the new Extent : For it 

« appears that the Rental and Valor of Lands has been taxed 

« 2nd liquidate to an certain Sum of Silver, conform to the 

© Profits and Duties whilks the Lands paid at the Time; 

% whilks is called the auld and firſt Extent, tempore pacis; but 

© hecauſe the Revenues and Duties of Lands, by Proceſs 


Þ e of Time, did encreaſe and grow mair and mair, another 
k 2 « Taxation and Extent was made in the Time of Peace, as 
3 © the former Extent conform to the Profits augmented, as 
"3 * faid is; whilk therefore is called the new or /econd Extent, 
By © and properly is the very Avail that the Land is worth and 


bt * gives the Day of ſerving of the Brief, (James III. Parl. 
45 * 7th, Chap. 55.) to the whilk the Word nunc, contained in 
“% the Brief and Retour, ſhould be referred.” 

Lord Starr gives the ſame Account of this Matter.—After 
mentioning the different Heads of the Brief of Inqueſt, and 
the Cauſuality of Relicf that was due at the Entry of each 
Heir to the Superior, he ſubjoins, That this might be ?. 492, N.E. 

; * conſtant and liquidate, there was a general Valuation of 
4 * the whole Kingdom, which 1s called the Old Retour, or Old 
« Extent; and the Rate and extrinſickx Value of the Mo- 
* ney much altering by the Courſe of Time, whereby that 
q * which was valued at firſt one Merk Land, or as it is 
; “ anciently deſigned, one Mark's Worth of Land, (whatſom- 
* ever it were worth in Kind, which it may be was more 
than what it might pay now; yet all that was but worth 
* one Mark of Money at that Time) became ſoon of much 
higher Value; therefore there was thereafter a ſecond Re- 
* tour, called the new Retour or Extent, &c.“ 

The later Writers. in the Law of Scot/and explain the old 
Extent in the ſame Manner, —Lord Bankton, in his Inſtitutes, B. 3. tit. 
delivers an Opinion much the ſame with Lord Stair and Sir 5: 32. 
Thomas Craig.—Mr. Erskine is of the ſame Opinion; and B. 2. fl. 
from theſe Authorities the Reſpondeats will hold it to be 5: { 16. 

8 -* ſufficiently 


6 
ſufficiently proved, that, in Law, and in Law-language, 
wherever Mention is made of the old Extent, either by the 
Legiſlature, or otherwiſe, it muſt be held to mean the Valu- 
ation that took place of old in this Country, at leaſt prior 
to the Act 1474, Chap. 55 ; that the old Extent is a legal 
Term, denoting that Valuation. 

This Point being fixed, the Reſpondents ſhall, in the next 
place, conſider the different Statutes regulating the Qualifi- 
cation of Frecholders, or Electors of Members of Parlia- 
ment. | 

Your Lordſhips are not 1gnorant, that, by the orignal 
Conſtitution of Parliament, there was no Election of Repre- bY 
ſentatives ;—every Perſon who held Lands in capite of the So- 5 
vereign, was intitled to fit and vote without being elected; 
ſo that, in thoſe Times, no Laws for regulating the Qualifi- f 
cation of Electors could be neceſſary. 8 

The Attendance in Parliament being burdenſome upon 
the ſmaller Vaſlals of the Crown, repeated Laws were made 
from James I. downwards, exeeming the ſmaller Barons 
from their Attendance, except ſuch as were poſſeſſed of a 
certain Rent.—It was not, however, till 1587 that the leſſer 
Barons were allowed to be repreſented by Commiſhoners.— 
This Matter was ſettled by Act 114th, 1587.—And this Sta- 
tute, beſides granting the Privilege to ſmaller Barons of be- 
ing repreſented by Commiſſioners elected by them, fixes a 
Rule for the Qualification of the Electors, which was ne— 
ceſſary, and is thus ſet forth in the Statute itſelf: That all 
Freeholders of the King, under the Degree of Pretates and 
„Lords of Parliament, be warned by. Proclamation to be 
* preſent at the chooſing of the faid Commiſſioners, and 
none to vote in the Election but ſuch as have a Forty-ſhil- 
ling Land in free Tenantry, holden of the King, and have 
* _ actual Dwelling and. Reſidence within the ſame - 

Mine ?* -- 8 
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The old Extent is not mentioned in this Statute ; neither 
is it mentioned in Act 35 Parl. 1661, which is the next 
Law that appears regulating the Qualification of Electors; at 
the ſame time it is undoubted, that the Forty-ſhilling Land, 
which in both theſe Statutes 1s made the Standart of the 
Qualification, refers to the ancient Valuation called the ola 
Extent —When theſe Acts were paſſed, Taxes were paid a- 
greeable to that Valuation, and there was no other to which 
the Statutes could refer, And accordingly, when the Act 
1681 came to be paſſed, which is ſtill the governing Rule 
whereby Qualifications are regulated, a Forty-ſhilling Land 
of old Extent is expreſly ſaid to be the Qualification. 
That Act ſtatutes and ordains,. © That none ſhall have 
% Vote in the Election of Commiſſioners for Shires or Stew- 
« artries, which have been in uſe to be repreſented in Par- 
* liament and Conventions, but thoſe who, at that Time, 
„ ſhall be publickly infeft in Property or Superiority, and in 
© Poſleſhon of a Forty-ſhilling Land of old Extent, holden 
* of the King or Prince, diſtinct from the Feu- duties in Fen- 
lands; or, where the ſaid old Extent appears not, ſhall be 
« infeft in Lands liable in publick Burden, for his Majeſty's 
Supplies, for four hundred Pounds of valued Rent, whe- 
ther Kirk-lands, now holden of the King, or other Lands, 
holding feu, ward, or blench, of his Majeſty, as King, or 

* Prince of Scotland.” | | 
The Statnte 1681 ſtill remains the Rule for the Qualifica- 
tion of Electors, and is in no Shape altered by any ſubſe- 
quent Law; on the contrary, the only other Act which has 
ſmce been paſſed in relation to this Matter, vez. the Act of 
the 16th of George II. bears expreſly to be intended for the 
more effectually carrying the good Intentions of the Act 1681 
into Execution—l1t ſuppoſes the Qualifications of Electors ſtill 
to be the ſame, viz. a Forty-fhiling Land of old Extent, or 
a Valuation of four hundred Pound Scots, and the only Ad- 
dition which that Act makes to the Act 1681, with reſpect to 
the 


LAY 


„ 

the Qualification of Electors, is, as to the neceſſary Evidence, 
when a Perſon claims to be inrolled in virtue of a Forty-ſhil- 
ling Land of old Extent. 

And, as to this Matter, the Act, after narrating, that Dif- 
ficulties had ariſen with reſpe&t to the Evidence of the old 
Extent, and that Votes had been unduly multiplied, by ſplit- 
ting and-dividing the old Extent ſince the 16th Day of Sep- 


tember 1681, enacts, That no Perſon is, or ſhall be, intitled 


« to vote for a Commiſſioner to ſerve in Parliament for any 
e Shire or Stewartry in that Part of Great Britain called Scot- 
* land, or to be inrolled in the Roll of Electors, in reſpect 
& of the old Extent-of his Lands holden of the King or Prince, 
© unleſs ſuch old Extent is proved by a Retour of the Lands, 
* of a Date prior to the 16th of September 1681, and that no 
& Diviſion of the old Extent, made ſince the aforeſaid 16th 
„Pay of September 1681, or to be made in Time coming, 
* by Retour, or any other Way, is or ſhall be ſuſtained as 
* ſufficient Evidence of the old Extent.” 

Having premiſed ſo much with reſpect to the Origin of 
our Extents, and the Statutes regulating the Qualification of 
Electors, the Reſpondents do humbly ſubmit to your Lord- 
ſhips, whether the following Propoſitions are not clearly in- 
ſtructed, viz. Imo, That the Forty-ſhilling of old Extent, re- 
quired as a Qualification, is Forty- ſhilling according to the 
ancient Valuation, that was made prior to the Act 1474, 
Chap. 55; and, 2dly, That the only proper Evidence of the 
old Extent, is a Retour upon a Brief of Inqueſt or Mort- 
anceſtry, prior to the Act 1681, 

And, with reſpect to. the firſt. of theſe, the Reſpondents 
have already ſhown your Lordſhips, from the Authority of 
all the Writers in the Law, ancient and modern, that the 
Term old Extent, did, in Law-language, denote the ancient 
Valuation of the Lands in this Kingdom; that it was a le- 


* 


gal Term denoting that Valuation, and therefore, when the 


Legiſlature makes uſe of that Term, it muſt be underſtood 
| 5 | to 
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to uſe it according to its received Meaning; and, conſe- 
quently, when the Legiflature required a Forty-ſhilling Land 
of old Extent as a proper Qualification, the Intention was, 
that the Lands which qualified a Perſon to vote, ſhould ap- 
pear to have been valued at Forty-ſhilling by the moſt ancient 
Valuation. 

This appears clearly to have been the Intention of the 
Legiſlature, as it makes Uſe of a Term ſo well underſtood ; 
and it is further evident from the Nature of the Thing.—lt 


was the Purpoſe of the Legiſlature, to beſtow the Privilege 


of Election, upon thoſe only who had a ſubſtantial Intereſt 
in the Land of the Country. Before the Laws regulating the 

ualifications of Electors came to be made, what had for- 
merly been only a Forty-ſhilling Land, was by that Time of 
much more Value; and beſides, at the Time of paſſing the 
Act 114, 1587, which is the firſt Act reſpecting the Quali- 
fication of Electors, the old Valuation was the only general 
Valuation, that ever had been made, and, conſequently, to 


it only could the Legiſlature refer; and in the Act 1681, 


which is the cardinal Law in relation to theſe Matters, a 
Forty ſhilling of old Extent 1s ſpecially required. 
Again, the Reſpondents apprehend their ſecond Propoſi- 


tion, viz. That no Evidence of a Forty-ſhilling Land of old 


Extent is to be ſuſtained, except a Retour upon a Brief of 
Inqueſt, prior to the 16th of September 1681, 1s clearly eſta- 


bliſhed.— The Words of the Act of the 16th of the late King, 


in relation to this Matter, have been already quoted, and as 
that Law confines the Evidence of the old Extent to a Re- 
tour only, the Queſtion 1s, what, by that Law, is the Mean- 
ing of the Word Retour? Now, the Reſpondents do main- 
tain, that in the Language of the Law of Scotland, a Retour 


denotes only a Verdict of an Inqueſt returned to Chancery, 


in anſwer to a Brief iſſued from the Chancery.—In this 


Manner, Retours are defined by Lord Star, in his Inſtitute, 


B. 4th, Tit. 3d, F. 5th, in theſe Words: The Brieves 
; 1820 8 C * which 


Cap. 55. 
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« which are now taken 11 of the Chancery, are of two 
« Sorts ; retoured, and not retoured.— The Brieves for ſery- 
ing of Heirs are returned to the Chancery, after they are 
* ſerved by the Judge Ordinary, and are regiſtrate, and 
% kept there, which are therefore called Retours.“ And in 
the ſame Manner, a Retour 1s deſcribed .by Lord Bankton, 
and, the other ſyſtematical Writers in the Law of Scot- 
land. 
If the Reſpondents have had the good Fortune to ſatisfy 
your Lordſhips, that theſe Propoſitions are well founded; by 
applying the ſame Principles to the preſent Cafe, it muſt be 


obvious, that their Objections to the Complainer's Title, 


and their Reaſons for rejecting his Claim, are well founded, 
becauſe, Imo, The old Extent of his Lands does not appear 
at all. At leaſt, 2do, That the Retour, produced by the 
Complainer, does not legally inſtruc, that his Lands are a 
Forty-ſhilling Land of old. Extent. 

And, with reſpect to the firſt, that the old Extent of the 
Complainer's Lands does no where appear: The Reſpon- 
dents apprehend, that this is manifeſt from the Paper pro- 
duced by the Complainer himſelf, which he calls a Retour. 
It. appears from, this Paper, that the Valuation, which the 


Complainer calls the old Extent, was made no earlier than 
1617 ; whereas, the Reſpondents have already ſhown, from. 
the beſt Authorities, that the old Extent was underſtood to 
be the Valuation, that took Place prior to the Act 1474, in- 
troducing the new Extent.—And accordingly your Lordſhips.- 
will obſerve, that in the Retour produced by the Complain- 
er, neither his Lands, nor any of the els Lands therein 
mentioned, are ſaid to be worth Forty-ſhilling of old Extent, 
but ſimply to extend to certain Sums, in Proportion to che 


Valuation of the adjacent Lands. 

What the Petitioner ſeems to confide in is, That Le 
Eands, being originally Part of the King's Property, ha 
deen included in the antient. Valuation; that it was there- 


fore 


F a ee ara et SS as 6. 2. 68 


1-4 tn 0 


a - 2. lk. FI 


7 


1 vw bo res AQ” 


o 


11 


Fore neceſfary to have them valued, in order to aſcertain 
Fx#hat Proportion of the publick Taxes ſhould be laid upon 
them; that they were accordingly valued by the Retour, 


roduced in conſequence of the Act 229 of the Parliament 


1594, and the Act 277 of the Parliament 1597, and retour- 
ed to be a Forty-ſhilling Land of old Extent, according to 
the Proportion of the adjacent Lands in the Neighbourhood ; 
and that they continued to pay the Taxation agreeable to 
chat Extent, till Subſidies came to be levied by the valued 


- But with reſpect to this laſt, That the Complainer's Lands 


paid Taxes according to the Extent mentioned in the Re- 
tour produced; the Complainer neither produces, nor con- 
deſcends upon any Evidence to inſtruct that Fact; neither 
does it appear, that theſe Lands were retoured in proportion 


to the old Extent of the adjacent Lands in the Neighbour- 


4 hood, and the Probability is, that the Proprietors of theſe 


Lands, at that Time, retoured them to what Extent they 
thought proper, as the neighbouring Heritors were nowiſe 
intereſted in the Valuation of theſe Lands; for your Lord- 

fhips know, that originally when Subſidies were granted, the 

Sums raiſed from the annexed Property of the Crown, of 
which the Complainer's Lands are faid to have been a Part, aq 291, 


did not im pute in the great Sum levied from the Kingdom 1597; 


by the general Taxation. But, Fee: 
3tio, Be. that as it will, the Reſpondents humbly appre- 
hend, that as the Law requires à Forty-ſhilling Land of old 
Extent, and as by old Extent is certainly meant the Valua- 
tion that originally took place over this Kingdom; ſo it is 
humbly apprehended, your Lordſhips cannot admit a Forty- 
milling Land, according to a Valuation made many Centu- 
ries after, to be a ſufficient Title.ä— This would be ſuch a De- 
parture from the Words of a Statute, as is ſeldom practiſed 
in any Caſe whatever. f 
And although, perhaps, it may appear, that there is the- 
fame · Reaſon for ſuſtaining the Title of a Forty-ſhilling Land, 
according 


12 


according to the Valuation, contained in this Retour, as 


if it had been a real Forty-ſhilling Land of old Ex- 
tent, yet the Reſpondents, with Submiſſion, apprehend, 
that this is none of the Caſes wherein your Lordſhips 
will be inclinable, from a Parity of Reaſon, to extend the 
expreſs Words of a Statute.—In favourable Caſes, your Lord- 
ſhips ſometimes go conſiderable Lengths that Way ; but the 


preſent Caſe is moſt unfavourable, as the Tendency of it is 


to obtain an Inrolment upon a Title, not ariſing from ſuch a 
{ubſtantial Intereſt, as the Law intended for a legal Qualifi- 
cation, that is, the Complainer's Lands are neither 400 J. of 
valued Rent, nor are they equal in Value to many Forty- 
ſhilling Lands of old Extent; and therefore, it is ſubmitted, 
whether your Lordſhips ought, in ſuch a Caſe, from Parity 
of Reaſon or Analogy, to extend the Words of the Statute. 

And, in this particularCaſe, there is {till leſs Reaſon for doing 
it, when your Lordſhips are informed, that there are many 
Lands in the Neighbourhood retoured by this Writing pro- 


duced to a Forty-ſhilling Land, in the fame Manner with the 


Complainer's, who, like his, are not in Value near equal to 
what the Law intended for a ſufficient Qualification. All 
theſe Lands will likewiſe be made the Foundation of Claims 
for Inrolments, and, conſquently, if the Complainer ſhall pre- 
vail, ſo many more unſubſtantial Freeholds will be added to 
the Roll of Electors in this County.—An Inconvenience which 
the Reſpondents believe your Lordſhips will gladly prevent, 
wherever you poſhbly can, conſiſtent with Law, and which, 
for the. Good of the Country, it were to be wiſhed could be 
prevented in more Caſes than is poſſible, as the Law ſtands at 
preſent. & 

It may poſſibly occur, that if theſe Lands do not give a 
Qualification by the Extent ſet forth in the Retour produced, 
they can give no Qualification-at all, and, conſequently, are 
altogerher deprived of their Right of Eletion.—But this 
your Lordſhips will obſerve is by no Means the Caſe.—Beſides 
| Is EE | | | EIT 8 
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à Forty-ſhilling Land of old Extent, the Act 1681 declares, 
that where the old Extent appears not, Lands liable in 
e publick Burden for his Majeſty's Supplies, for 400 J. of 
« valued Rent, Kirk Lands now holden of the King, or other 
© Lands holding Feu-ward, or blench of his Majeſty, as King. 
4 or Prince of Scotland, ſhall afford a legal Qualification.” — 
Suppoſing, therefore, your Lordſhips ſhould hold, that the 
old Extent of the Complainer's Lands does not appear, ſtill he 
may have Recourſe to the valued Rent, and, in fo far as that 
oes, his Lands will afford him either a whole Qualification, 
or Part of a Qualification; and, indeed, the Act 1681, which 
introduces the 400 J. of valued Rent, ſeems to have intended 
that Standart as the only Qualification in Lands, where either 
the old Extent did not appear, or where, as in this Caſe, there 
had been no Valuation ſo early as that which the Law denomi-- 

nated: the old Extent. ? 

The Petitioner refers to a Caſe decided in 1767, in relation 
to the Lands of the Abbay of Culro/s, where certain Lands, 
formerly belonging to the Abbacy of Culro/5, but erected into 
a temporal Lordſhip, having been retoured in the Year 1598, . 
by virtue of a Commiſſion under the Great Seal, and each 

rticular Tenement retoured to. be of ſuch an Extent; and- 
it is ſaid, that your Lordſhips, in that Caſe, unanimouſly. 
found, that the Retour was very good Evidence of the old 
Extent. | , 

But, with great Submiſſion, that Caſe is extremely different 
from the preſent :—For, in the firſt place, the Retour in the 
Caſe of Culro/s, bore expreſly the Lands to be a Forty-ſhilling - 
Land of old Extent, and conſequently ſeemed to fall under 
the expreſs Words of the Act: 1681.—And further, although 
poſſibly old Extent was mentioned in that Retour, by Inaccu-- 
racy or Miſtake, as the Petitioner ſays, yet it might have been 
otherways. The Lands of the Abbacy of Culry/s had be- 
longed to Laymen, before they were mortified to the Church, 


and very poſſibly had belonged to Laymen at the Period of 
D the 
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the Valuation, which bel. the old Extent, and conſe- 
quently would fall to be valued or extended among the other 
temporal Lands of the Kingdom, and probably the old Ex- 
tent was known, and Regard paid to it, in the Retour 1598. 
It was theſe Circumſtances that induced your Lordſhips to 
ſuſtain the Retour in the Caſe of the Lordſhip of Culro/s ; but 
there are no ſuch Circumſtances in this Caſe.—For, in the 


firſt place, The Retour produced by the Complainer ſays not 


a Word of old Extent.— And, 2dly, It was not poſſible 
that the Complainer's Retour could refer to any antient Va- 
luation of his Lands, as, from the Complainer's own ſhow- 
ing, theſe Lands appear never to have been valued or extend- 
ed before 1617, the Date of his Retour. 

The Reſpondents therefore humbly apprehend, your Lord- 
ſhips will be ſatisfied, that the Complainer's Lands of Craig- 
head, alias Wefter Coldoch, could have no proper old Extent, 
at leaſt that the Valuation in 1617, is not the old Extent, ac- 
cording to the Words and Meaning of the Statute 1681, and, 
conſequently, theſe Lands cannot, upon that Footing, afford a 
legal Qualification.—This Objection is of itſelf a moſt rele- 
vant Reaſon for rejecting the Complainer's Claim, and fully 
ſufficient to prevent him from being admitted on the Roll of 
Freeholders. e 

But, 2do, Suppoſing it ſhould be held, that the old Extent 
of the Complainer's Lands had at ſome Period been aſcertain- 
ed, the Reſpondents muſt humbly deny, that the Retour, 
produced by the Complainer, could at any rate be proper le- 
gal Evidence of the old Extent, or that theſe Lands are a 
Forty-ſhilling Land. | 

The Reſpondents have already ſhown your Lordſhips, in 


the general, that the Retour, required by the Statute of the 


16th of the late King, as the only Evidence of the old Ex- 
tent, is a Retour upon a Brieve of Inqueſt. —Lord Stair, in 
the Place already quoted, ſhows this to be the moſt com- 
mon Signification of the Word Retour, and, conſequently, it 
is to be preſumed, that the Legiſlature had that Signification 

in 
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in view in the foreſaid Statute.— At any rate, the Legiſlature 
could not have in view ſuch a Writing, as that founded up- 
on by the Complainer; for this Writing can at no rate be 
reckoned a Retour, agreeable to the common Signification 
of Law-language.---It is very true, the Verdict of the In- 
queſt appears to have been reported to the Chancery; but as 
the Inqueſt was not held, in virtue of a Brieve from the 
Chancery, but in conſequence of a Commiſſion under the 
Great Seal, the Verdict cannot, in any Propriety, be faid to 
be returned to the Chancery.—A Writ cannot be ſaid to be 
returned, unleſs it is iſſued from the ſame Place to which it 
is reported, conſequently, this Writing, produced by the Com- 
lainer, can be no Retour. 

Neither will your Lordſhips believe, that the Legiſlature, 
in the Act of the 16th of the late King, the Purpoſe of which 
was to make the Evidence of old Extents as plain as poſſible, 
had any other thing in view than the common Retours upon 
Brieves, for ſerving Heirs, which was the moſt common as 
well as the moſt authentick Proof of the old Extent. 

The Retour, - produced by the Complainer, is noth ing of 
that fort ;—it can afford no better Evidence of the old Ex- 
tent than a Charter or any other Writing, all which the Law 
and your Lordſhips Practice have rejected, and, conſequently, 
it cannot be ſuſtained to inſtruct the Grounds of the Com- 
plainer's Claim. 

Upon the whole, it is hoped your Lordſhips, for one or o- 
ther of the Reaſons above mentioned, will reject the Com- 
plaint, and thereby affirm the Judgment pronounced by the 
Reſpondents as Freeholders, candidly, without any Party-pre- 


judice whatever; and, from a thorough Conviction, that 


their Opinion was agreeable to Law, and if called in queſtion, 
would be approved of by the ſuperior Skill of your Lord- 


In reſpet whereof, &c. 


COSMO GORDON: 
COPY 


ſhips. 
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COPY Retour of the Extent of the 
Lands of the Stewartry of Monteith. 


AC inquiſitio facta fuit apud burgum de Edinburgh, 
et in prætorio ejuſdem, ſexto die menſis Maii, anno 
Donuni 1617, virtute diſpenſationis per dominos concilii con- 
ce ſæ, cum tempore vacantiæ diſpenſantis, coram probis et diſ- | 
cretis viris, magiſtris Thoma Henderſon et Thoma Pollock, ad- f 
vocatis coram dictis concilii dominis, commiſſionariis et ju- ; 
eibus, in hac parte, per commiſſionem S. D. N. regis, ſub | 
teſtimonio ſui magni ſigilli legitime conſtitut. pro confectio- 
ne et retornatione juſti retornatus totarum et integrarum vil- 
larum, terrarum feudifirmariarum ſubſcript. S. D. N. regis 
proprietatis intra ſeneſcallatum de Monteith jacen. idque per 
deſignationem et donationem libratz terræ, ſecundum valo- 
rem et quantitatem earund. prout in dicta commifſione, de 
data apud Edinburgum decimo die menſis Decembris, anno 
Domini milleſimo ſexcenteſimo duodecimo, latius continetur, 
per hos probos et diſcretos viros ſubſcript. viz. Jacobum No- 
j rie de Boquhaple, etc. QUI JURATI DICUNT, quod terræ, 
| aliaque ſubſcript. jacen. infra dict. ſeneſcallatum de Mon- 
| terth, hæreditarie pertinen. ad perſonas feudifirmarios ejuſ- 
dem ſubſcript. extendunt ad libratas terrarum, et alias ſum- 
mas ſubſequentes, juxta ratam et extentum aliarum terrarum 
nſdem proxime adjacen. et ſervitium wardæ et relevn, et in 
libera alba firma tent. viz. totæ et integræ terræ de Coldoche 
Eiſter, alias Spittelltoun, ad Joannem comitem de Marr ſpec- 
tan. extendunt ad quadraginta folidatas terrarum : - totz et in- 
tegræ terræ de Scheirgratan, Drum de Kippen et Arnbeg, 
cum molendino earundem, et ſuis pertinen. ad. dictum Jo- 
annem comitem de Marr ſpectan. extendunt ad tres libratas 
terrarum: totum et integrum dominium et baronia de Doun, 
comprehenden. omnes et ſingulas terras, caſtra, turres, forta- 
licia;;. 
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Jicia, molendina, ſilvas, piſcationes, officia, aliaque reſpecti- 
ve ſubſcript. ad Jacobum comitem de Murray hzreditarie 
ertinen. viz. totz et integrz terrz de Weſter Argatie, exten- 
dunt ad triginta tres ſolidatas terrarum : totæ et integre 
teri de Filter et Weſter Frewis extendunt ad tres libratas 
tredecim ſolidatas et quatuor denariatas terrarum : totæ et 
integræ terræ de Mylnetoun de Cammeſs, cum molendino et 
pertinen. earundem, extendunt ad quinquaginta ſolidatas ter- 
rarum: totæ et integræ terræ de Calziebethalzie extendunt ad 
decem ſolidatas terrarum : totæ et integræ terræ de Mur- 
dochſtoun et Ballendornes extendunt ad triginta ſolidatas 
terrarum: totæ et integræ terræ de Dowart extendunt ad vi- 
ginti ſex ſolidatas octo denariatas terrarum: totæ et in- 
tegræ terræ de lie Bray et Cammeſs ad quinquaginta ſolida- 
tas terrarum : totæ et integræ terre de Ballimoreiſt exten- 
tendunt ad viginti ſolidatas terrarum: totæ et integræ terræ 
de Waird de Guddie extendunt ad viginti ſolidatas terra- 
rum: totæ et integræ terræ de Blairgarrie extendunt ad vi- 
ginti ſolidatas terrarum: totæ et integræ terræ de Cultintogle 
extendunt ad triginta tres ſolidatas et quatuor denariatas ter- 
rarum : totæ et integræ terræ de Eiſter et Weſter Bridgendis 
extendunt ad viginti ſolidatas terrarum : totæ et integræ ter- 
ræ de Cardiche extendunt ad tredecim ſolidat. et quatuor de- 
nariat. terrarum: totæ et integræ terræ de Carle de Cammeſs 
extendunt ad quinquaginta ſolidat. terrarum: totæ et inte- 
græ terræ dominicales de Down, alias Deum, Campſie et 
Beurkerath, cum ſaltu et molendino earundem, extendunt ad 
tres libratas ſex ſolidatas et octo denariatas terrarum: totæ et 
integræ terre breueriæ, vulgo he Brewlandis of Down, et 
Parktoun de Down, extendunt ad decem ſolidatas terrarum: 


terræ de Eiſter Drokland extendunt ad triginta tres ſolida- 


tas et quatuor denariatas terrarum: terræ de Auchinhard ex- 
tendunt ad quadraginta ſolidatas terrarum: terræ de Gen- 
moyne extendunt ad tredecim folidatas et quatuor denariatas 
terrarum: et illa pars terrarum de Cambuſbeg, ad dictum 
n | E Jacobum 
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Jacobum comitem de 1 pertinen. extendunt ad decem 
ſolidatas terrarum: totæ et integrz terræ de Newton de Down, 
ad Joannem Edmondſtoun de Newton hæreditarie ſpectan. ex- 
tendunt ad tres libratas ſex ſolidatas et octo denariatas terra- 
rum: totæ et integræ terræ de Coſehambies, lie Offeris de La- 
nerk, et terræ de Drumquharragan: totæ et integræ terræ 
de Adſtank; terræ de Kermache: totæ et integræ terræ de 
Mylnetoun de Stragartney, cum molendino earundem: ter- 
ræ de Eiſter Lanerkis et Catheraxen, ad Alexandrum Schaw 
de Cambuſmoir ſpectan. extendunt ad quinque libratas et de- 
cem ſolidatas terrarum: totz et integræ terræ de Cambuſbar- 
clay, alias Cambuſmoir, ad dictum Alexandrum Scha ſpec- 1 
tan. extendunt ad quadraginta ſolidatas terrarum : tota et in- N 
tegra bina pars terrarum de Eiſter Cambuſbeg, ad præfatum | 
Alexandrum Schaw de Cambuſmoir hæreditarie ſpectan. exten- 
dunt ad decem ſolidatas terrarum : tote et mtegre terre de Coldo- 
che Weſter, alias Craigheid, ad eundem Alexandrum ſpectan. exten- 
dunt ad quadraginta ſolidatas terrarum. Totæ et integræ terræ 
de Larg, cum inſula vocat. Iſammilot, et piſcatione de Lo- 
chathrone, terre de Branquhoalzie, Ederlariche, Strongar- 
vald, et Ardintmonan, cum molendino de Strongarvald, terris 
molendinarus, multuris earundem : et terrz de Carrickrom- 
bie, ad magiſtram Jacobum Schaw de Kirkhill pertinen. ex- 
tendunt ad quatuor libratas terrarum : totz et integræ 
terræ de lie, Kingis Boquhaple, ad Archibaldum Edmond- 
ſtoun de Ballintone ſpectan. extendunt ad quatuor libratas 
; terrarum: terræ de Ceſſintullie, alias Ballintone, cum prin- 
"jt cipali meſſuagio et pertinen. earundem, ad dictum Archibal- 
dum Edmoudſtoun ſpectan. extendunt ad quadraginta ſoli- 
datas terrarum: totæ et integræ terræ de Spittletoun, ad 
dictum Archibaldum Edmondſtoun pertinen. extendunt ad 
viginti ſolidatas terrarum: totæ et integræ terræ de Mac- 
i corranſtoune, et illa pars et portio terrarum de Ceſſintullie, 
f alas Murdocheſtoun nuncupat. ad David Muſchet de Cal- 


F . 5 . 
— 7 wa. ths N rey Th. EI" Ro n — 1 F 1 
* - * hs , os ON af 3 228 8 * 2 | 
- = N 5 — * N — INT — 5 
P — — A * . 
= 4 
" * — 


. 


1 _ 
: 24 1 


[ 19 


ꝛiechat pertinen. extendunt ad quadraginta ſolid atas terraum 


terræ de Boighall, terre de Monachſtoun, Maccrieſtoun, 
et terræ cum pertinen. ad præfatum Davidem Muſchet ſpe- 
Clan. extendunt ad quinque libratas terrarum : totæ ct in- 


7 tegrz terræ de Spittletoun, ad Willielmum Muſchet de Spittle- 
toun ſpectan. extendunt ad quinquaginta ſolidatas terrarum. 


42 totæ et integræ terre de Ballingrew, ed Jacobum Doig de 
Ballingrew pertinen. extendunt ad viginta ſolidatas terrarum: 


tota et integra illa pars terrarum de Maccrieſtoun, et illa 
pars terrarum de Murdochſtoun ad dict. Jacobum et Walte- 
q rum Doges ſpectan. extendunt ad triginta ſolidatas terrarum : 
” tota et integra villaet terrz de Mackerinſtoun, pertinen. ad ma- 
l iſtrum Malcolmum Henderſon, miniſtrum apud eccleſiam 
die Kilmadock, extendunt ad triginta ſolidatas terrarum: to- 
tæ et integræ terræ de Ballochallane, et illa pars terrarum de 
Cambuſbeg, pertinen. ad Alexandrum Monteith de Balloch- 
allane, extendunt ad viginti folidatas terrarum: totz et in- 
tegræ terræ de Bankis, cum pertinen. ad Jacobum Sinclair 
de Bankis ſpectan. extendunt ad quatnor mercatas terrarum : 
rota et integra dimidictas, et octava pars ville et terrarum 
de Eifter Row, cum pertinen. ad Henricum Dow de Eiſter 
Row pertinen. extendunt ad quatuor libratas, tres ſolidatas 
et quatuor denariatas terrarum: et tota et integra illa quar- 
teria dict. terrarum de Eiſter Row, ad Jacobum Fogo, por- 
tionarium de Row, ſpectan. extendunt ad triginta tres ſoli- 
datas et quatuor denariatas terrarum : tota et integra octava 
pars dict. terrarum de Eiſter Row, et tota et integra quarte- 
ria terrarum de Weſter Row, cum pertmen. ad Willielmum 
Edmondſtoun, portionarium de Row, pertinen. extendunt ad 
quinquaginta ſolidatas terrarum : tota et integra quarteria, 
ſeu quarta pars dict. terrarum de Weſter Row, ad dict. Jo- 
annem Edmondſtoun pertinen. extendunt ad triginta tres ſo- 
lidatas et quatuor denariatas terrarum : tota et integra quar- 
teria, ſeu quarta pars earundem terrarum de Welter wa ad 


- 
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Jacobum Fogo pertinen. extendunt ad triginta tres ſolidatas, 
ec quatuor denariatas terrarum : tota et integra octava pars 
dict. terrarum de Weſter Row, ad Robertum Row, portio- 
narium de Row ſpectan. extendunt ad ſexdecem ſolidatas et 
octo denariatas terrarum, et octava pars earundem terrarum 


de Weſter Row, ad Catharinam Hagie ſpectan. extendunt ad 


ſexdecem ſolidatas et octo denariatas terrarum. In cujus rei 
teſtimonium ſigilla quorund. eorum qui dict. inquiſitioni in- 
tererant faciend. una cum ſubſcriptione clerici dict. curiæ de- 
ſervitionis prædict. ſub ſignetis dictorum commiſſionariorum 


in hac parte, dorſo præſentium affixo præſentibus ſunt ap- 


penſa, anno, die, et loco prænominatis. Sic ſubſcribitur. 
Ita eſt, Robertus Alchinder, notarius publicus, ac ſcriba cu- 


riæ indeſervitionis teſtan. his meis ſigno et ſubſcriptione ma- 


nualibus. 


